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ation as a breach of contract, but may insist on performance until the specified time has elapsed.
(£) By one of the parties making it impossible for him to perform his agreement. When this impossibility of performance comes to the knowledge of the other party, he may at once consider the contract discharged, and may enter suit for damages.
(c) By such a failure to perform in case of a *'condition precedent" or failure which goes so to the root of the matter that a recovery of damages would not satisfy the agreement. When the performance of one of the parties is clearly made a *'condition precedent" to performance on the part of the other, a failure to substantially perform on the part of the one operates to discharge the contract as to the other.
In engineering contracts a "condition precedent" to the final payment on the part of the owner is usually the certificate of performance to be given by the engineer or architect, he being a third party, and not one of the principals to the agreement. In this case a failure to give such certificate does not operate to discharge the contract between the principals, but does excuse the owner from making a final payment unless it can be shown that the engineer or architect has failed to perform his duties in this respect.
In determining whether or not the failure to perform on the part of the contractor, for instance, is so vital as to operate to discharge the contract entirely as to the owner, and release him from all obligation to pay for the work done, we may distinguish between divisible and entire agreements. A contract or agreement may be considered divisible, when a fulfillment in part is valuable to the other party so far as it goes, and when a failure as to a part does not operate to destroy the value of the partial performance. Thus a contract to build two houses is a divisible contract, since the building of one would be a satisfactory performance as far as it goes, and a

